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 In Al Shimari v. CACI Premier Technology, Inc., 840 F.3d 147, 160 (4th Cir. 

2016) (“Al Shimari IV”), this Court remanded with specific instructions that the 

district court conduct an evidence-based political question analysis.  The Court 

directed the district court to “examine the evidence regarding the specific 

conduct to which the plaintiffs were subjected and the source of any direction 

under which the acts took place.”  Id. (emphasis added).  The district court has 

refused to conduct the mandated inquiry.  Instead, the district court: 

 Required Petitioner CACI Premier Technology, Inc. (“CACI”) to file 
its political question challenge before allowing discovery from the 
United States, the sole source of evidence regarding Plaintiffs’ 
treatment, the source of direction for that treatment, and CACI’s 
involvement or lack thereof; 

 Denied the challenge the district court had required, observing that it 
was premature to grant a political question motion because the district 
court “ha[dn’t] finished the job for the Fourth Circuit”; but then 

 Refused to consider CACI’s post-discovery political question 
challenge, brought after CACI had taken discovery regarding Plaintiffs’ 
treatment, ruling that the district court’s pre-discovery ruling was the 
law of the case.    

In eschewing this Court’s explicit remand instructions, the district court 

instead has stated that remand is not for an evidence-based consideration of 

justiciability, but to ready the case for trial.  As a result, the district court has set 

this case for an April 23, 2019 trial, assuming jurisdiction without ever having 

made the fact-based justiciability determination that this Court specifically 

required.  CACI files this petition reluctantly, recognizing that this case arises from 
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the Abu Ghraib prison scandal, presents many novel and difficult issues, and has a 

long and meandering procedural history.  But this Court’s remand instructions 

were clear that the political question doctrine must be decided on an evidentiary 

basis, which the district court has declined to do.  A district court’s refusal to 

comply with remand instructions is a quintessential circumstance justifying 

mandamus relief.  Accordingly, the Court should issue a writ of mandamus 

directing the district court to conduct the political question inquiry this Court 

required in Al Shimari IV and to make specific evidence-based findings in support 

of the district court’s ruling.      

I. RELIEF SOUGHT:  A WRIT DIRECTING THE DISTRICT COURT 
TO COMPLY WITH THIS COURT’S REMAND INSTRUCTIONS 
AND CONDUCT THE EVIDENCE-BASED POLITICAL QUESTION 
EVALUATION THAT THIS COURT REQUIRED 

 
This Court’s 2016 remand instructions directed the district court to 

reevaluate justiciability by “examin[ing] the evidence regarding the specific 

conduct to which the plaintiffs were subjected and the source of any direction 

under which the acts took place.”  Al Shimari IV, 840 F.3d at 160.  The district 

court has refused.  Accordingly, CACI seeks a writ of mandamus directing the 

district court to vacate its February 27, 2019 order (Ex. 1)1 rejecting CACI’s 

political question challenge and to conduct the evidence-based evaluation this 
                                                 

1 All exhibit citations are to the Declaration of John F. O’Connor. 
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Court directed but which the district court refused to conduct.  This Court should 

further direct that the district court and to make specific findings of fact based on 

the evidentiary record in support of the district court’s ruling. 

II. THE ISSUE PRESENTED: WHETHER THE DISTRICT COURT 
HAS DEFIED THIS COURT’S EXPRESS REMAND INSTRUCTIONS 
BY REFUSING TO CONSIDER CACI’S EVIDENCE-BASED 
POLITICAL QUESTION CHALLENGE 

 
In 2016, this Court remanded this action to the district court for further 

consideration of the applicability of the political question doctrine.  This Court was 

clear on the evidence-based inquiry that its remand instructions required: 

Accordingly, on remand, the district court will be 
required to determine which of the alleged acts, or 
constellations of alleged acts, violated settled 
international law and criminal law governing CACI’s 
conduct and, therefore, are subject to judicial review.  
The district court also will be required to identify any 
“grey area” conduct that was committed under the actual 
control of the military or involved sensitive military 
judgments and, thus, is protected under the political 
question doctrine. 

This “discriminating analysis” will require the district 
court to examine the evidence regarding the specific 
conduct to which the plaintiffs were subjected and the 
source of any direction under which the acts took 
place. 

Al Shimari IV, 840 F.3d at 160 (emphasis added) (internal citations and footnotes 

omitted).  The issue presented by this petition is whether the district court failed to 
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comply with this Court’s instructions when it refused to consider CACI’s post-

discovery political question challenge. 

III. PROCEDURAL BACKGROUND 
 

A. Proceedings Through Al Shimari IV 

CACI provided civilian interrogators to support the United States military’s 

interrogation efforts in Iraq.  CACI has been sued under the Alien Tort Statute 

(“ATS”) by three Iraqis alleging that they were mistreated while in U.S. military 

custody in Iraq.  Plaintiffs admit that CACI personnel never laid a hand on them,2 

and seek to hold CACI liable solely on co-conspirator and aiding and abetting 

theories.  Al Shimari v. CACI Premier Tech. Inc., 1:08-cv-0827 (E.D. Va.).3   

In Al Shimari v. CACI Int’l Inc, 658 F.3d 413, 420 (4th Cir. 2011) (“Al 

Shimari I”), a panel of this Court reversed the decision by the district court (Hon. 

Gerald Bruce Lee, J.) denying CACI’s motion to dismiss Plaintiffs’ common-law 

claims, holding that such claims were preempted.  On rehearing en banc, a 
                                                 

2 9/22/17 Tr. at 15 (“We are not contending that the CACI interrogators laid 
a hand on the plaintiffs.”) (Ex. 2). 

3 Upon this Court’s remand in 2016, Plaintiffs voluntarily dismissed all of 
their common-law claims, leaving only claims asserted under the ATS.  In 2018, 
the district court granted CACI’s motion to dismiss Plaintiffs’ claims of direct 
abuse by CACI personnel, leaving only conspiracy and aiding and abetting claims.  
On February 27, 2019, the district court granted CACI’s motion for summary 
judgment with respect to one of the four Plaintiffs who were parties at the time of 
this Court’s 2016 remand.  
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majority of this Court concluded that it lacked jurisdiction to hear CACI’s appeal, 

and remanded the case to the district court for further proceedings.  Al Shimari v. 

CACI Int’l Inc, 679 F.3d 205 (4th Cir. 2012) (“Al Shimari II”).  After the 2012 

remand, the parties began taking discovery.  CACI did not know if Plaintiffs had 

been interrogated, and if so by whom, because that information is classified and in 

the United States’ exclusive possession.  Accordingly, CACI filed a motion to 

compel the United States to disclose the identities of CACI’s interrogators so that 

CACI could take discovery regarding Plaintiffs’ treatment.  Dkt. #275.4   

On June 25, 2013, the district court dismissed Plaintiffs’ ATS claims as 

involving an impermissible extraterritorial application of the statute pursuant to 

Kiobel v. Royal Dutch Petroleum Co., 569 F.3d 108 (2013), and dismissed 

Plaintiffs’ common-law claims on a variety of other grounds.  Dkt. #460.  The 

district court’s order mooted CACI’s motion to compel disclosure of the 

interrogation personnel with whom Plaintiffs interacted.  Dkt. #460 at 30.  On 

appeal, this Court held that the district court erred in concluding that Kiobel barred 

Plaintiffs’ ATS claims.  Al Shimari v. CACI Premier Tech., Inc., 758 F.3d 516 (4th 

Cir. 2014) (“Al Shimari III”). 

                                                 
4 All “Dkt.” citations are to the district court’s Al Shimari docket. 

USCA4 Appeal: 19-1238      Doc: 2-1            Filed: 03/04/2019      Pg: 6 of 30 Total Pages:(6 of 213)



 - 6 -  

With respect to the political question doctrine, this Court’s decision in Al 

Shimari III held that the district court’s denial of CACI’s political question 

challenge had occurred “before any discovery had been conducted,” and before 

this Court had “formulated a test for considering whether litigation involving the 

actions of certain types of government contractors is justiciable under the political 

question doctrine.”  Id. at 532-33.  Accordingly, this Court “remand[ed] this case 

to the district court for further consideration with respect to the application” of the 

political question doctrine.  On remand, the district court ruled that the political 

question doctrine applied and entered judgment for CACI.  Dkt. #547. 

On appeal, a different panel than that which decided Al Shimari III vacated 

the district court’s political question ruling and remanded the case for further 

proceedings.  Al Shimari IV, 840 F.3d at 160.  The panel in Al Shimari IV 

concluded that Judge Lee had erred in two respects: (1) by not considering whether 

“conduct by CACI employees . . . was unlawful when committed,” id. at 151, 

which was not part of the remand instructions in Al Shimari III; and (2) by 

focusing on formal control over CACI PT interrogators rather than on the extent of 

the U.S. military’s “actual control” over CACI interrogators.  Id. at 156.  Having 

found error, this Court specifically directed the district court to conduct an 

evidence-based political question analysis on remand:    

Accordingly, on remand, the district court will be 
required to determine which of the alleged acts, or 
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constellations of alleged acts, violated settled 
international law and criminal law governing CACI’s 
conduct and, therefore, are subject to judicial review.  
The district court also will be required to identify any 
“grey area” conduct that was committed under the actual 
control of the military or involved sensitive military 
judgments and, thus, is protected under the political 
question doctrine. 

This “discriminating analysis” will require the district 
court to examine the evidence regarding the specific 
conduct to which the plaintiffs were subjected and the 
source of any direction under which the acts took 
place. 

Id. (emphasis added) (internal citations omitted). 

 B. Proceedings After the 2016 Remand 

On the same day that this Court decided Al Shimari IV, Judge Lee recused 

himself from further participation in the case (Dkt. #562), and the case was 

reassigned to the Honorable Leonie M. Brinkema.  CACI filed a statement 

regarding proceedings on remand in which it observed that discovery should 

precede briefing and resolution of justiciability.  Dkt. #564 at 3.  Plaintiffs “largely 

agree[d] with CACI’s proposal.”  Dkt. #568 at 2. 

At the first post-remand hearing, however, the district court rejected the 

parties’ proposed approach to remand, and rejected CACI’s request to take 

discovery from the United States in order to develop evidence bearing on 

Plaintiffs’ treatment.  12/16/16 Tr. at 3-4, 11-13 (Ex. 3).  Instead, the Court limited 

discovery at that time to videotaped depositions of the three Plaintiffs who had 
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been barred from entry into the United States when CACI sought their depositions 

in 2013.  Id.  As the case proceeded, CACI repeatedly asked the district court to 

permit it to begin seeking discovery from the United States for the purpose of 

developing the evidentiary record bearing on the political question doctrine.  The 

district court repeatedly rejected CACI’s requests.5            

With CACI still barred from beginning efforts to obtain discovery from the 

United States, the district court issued an order on June 28, 2018 that directed 

CACI, within 21 days, to “file a motion addressing any Rule 12 arguments it may 

wish to raise.”  Dkt. #616.  Because the district court had not allowed CACI to 

begin discovery from the United States, CACI filed a motion asking the district 

court to “clarify whether the Court’s order contemplates briefing of political 

question arguments at this juncture given that the steps mandated by the Fourth 

Circuit for consideration of political question have not yet occurred.”  Dkt. #617.  

The district court entered an order stating that “it is appropriate to require that all 

jurisdictional arguments be raised at this stage of the proceedings” because the 

district court’s “task on remand is to determine which of the alleged acts, or 

constellation of alleged acts, violated settled international law and criminal law 

                                                 
5 See 12/16/16 Tr. at 11-12 (Ex. 3); 1/27/17 Tr. at 6-7 (Ex. 4); Dkt. #582 at 

12-13 (filed 2/3/17); 2/9/17 Tr. at 10-12 (Ex. 5); Dkt. #592 at 7-8 (filed 4/20/17); 
4/28/17 Tr. at 8-9 (Ex. 6); 6/9/17 Tr. at 9-12; Dkt. #618 at 4 (filed 6/30/17). 
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governing CACI’s conduct and therefore are subject to judicial review.”  Dkt. #620 

at 1-2 (internal quotations omitted). 

When CACI filed its Rule 12 motion to dismiss on July 19, 2017, it included 

a political question challenge as directed by the district court.  That political 

question analysis, however, included no evidence from any of the participants in 

Plaintiffs’ interrogations – eyewitnesses all – as CACI had not yet been permitted 

any discovery from the United States as to whether Plaintiffs had been 

interrogated, the identities of any participants in any interrogations of Plaintiffs, or 

the opportunity to take the depositions of any such participants.  The district 

court’s mandated political question challenge also occurred before CACI was 

permitted to move to compel production of interrogation plans and unredacted 

interrogation reports that document Plaintiffs’ treatment in connection with 

interrogations.6  The only discovery regarding Plaintiffs’ treatment that the district 

court permitted prior to its mandated briefing of justiciability was Plaintiffs’ own 

deposition testimony.      

                                                 
6 After the district court denied CACI’s Rule 12(b)(1) motion, it permitted 

CACI to commence discovery from the United States.  The United States asserted 
the state secrets privilege to deny CACI access to the only interrogation plan it had 
retained from a Plaintiff’s interrogation, the approved plan for Al Shimari’s single 
interrogation, and also asserted the state secrets privilege to shield from discovery 
portions of interrogation reports detailing the interrogation approaches used during 
Plaintiffs’ interrogations.  The district court upheld the state secrets assertions. 
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Indeed, after specifically requiring that CACI brief the political question 

doctrine before taking discovery regarding Plaintiffs’ treatment, the district court 

acknowledged that the lack of discovery required denial of CACI’s motion. 

Specifically, the district court stated: 

MR. O’CONNOR [CACI’s counsel]: Your Honor, on the 
political question, we also agree that the Fourth Circuit’s 
instructions to the Court were very clear on remand, and 
what the Fourth Circuit said was that this Court should 
conduct a discriminating analysis that involves, quote, 
examining the evidence regarding the specific conduct to 
which plaintiffs were subjected and the source of any 
direction under which the acts took place.  That’s Al 
Shimari IV, at 160 to -61. 
 
THE COURT: Now, we have half of that; that is, we 
have the depositions of the three plaintiffs remaining in 
this case, right? 
 
MR. O’CONNOR: We do have the three plaintiffs 
deposed. 
 
THE COURT: Right. How much evidence is yet to be 
developed about CACI’s alleged involvement in that 
conduct? 
 
MR. O’CONNOR: There's basically been no 
development at this point, Your Honor, because -- 
 
THE COURT: That’s the problem. 
 
MR. O’CONNOR: Your Honor is preaching to the choir.  
I mean, we feel very strongly that we need discovery, and 
we’ve said so at every step, that -- 
 
THE COURT: Which means it’s premature to be 
talking about dismissing a political question case. I 
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haven't finished the job for the Fourth Circuit, have 
I? 
 
MR. O’CONNOR: Well, Your Honor, we would say that 
briefing the political question was premature, and that’s 
why we had -- when Your Honor had -- 
 
THE COURT: We wanted to get -- we've been taking 
this case sort of step by step -- 
 
MR. O’CONNOR: Yes, Your Honor. 
 
THE COURT: -- because in the previous iterations of this 
case, you know, there had not been enough development.  
We’ve now gotten the depositions of the three plaintiffs. 
We now have the very specific description of all the 
alleged conduct upon which the plaintiffs are relying, so 
that half of the assignment from the Fourth Circuit, I 
think, has been achieved. 
 
MR. O’CONNOR: Well, I wouldn't say completely 
achieved, Your Honor, because the second part of the 
assignment, as Your Honor has cast it, would be sorting 
out what, if any, involvement CACI personnel had with 
that treatment. 
 
THE COURT: Correct. 
 
MR. O’CONNOR: But as part of that, it would also 
double back to the first point, because at this point, we 
just have to accept what the plaintiffs say about what 
happened because we don't have any access to 
information from anyone else who can say, well, I was 
the interrogator, or I was the linguist, or I was the analyst 
at that interrogation, and that’s not what happened.  This 
is what happened. 
 
THE COURT: Right. 

9/22/17 Tr. at 9-11 (Ex. 2). 
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 On February 23, 2018, fourteen months after the first post-remand status 

conference in the case, and after the district court had decided the political 

question challenge it required CACI to assert, the district court for the first time 

allowed CACI to begin seeking discovery from the United States to identify the 

participants in Plaintiffs’ interrogations.  Dkt. #687.  The United States refused to 

identify such participants on the grounds that their identities were classified state 

secrets.  Instead, the United States assigned pseudonyms to all of the participants, 

including to the two CACI employees who had each participated in one 

intelligence interrogation of a Plaintiff.  Ex. 7 at 4-6.7  The United States also 

advised that a witness had testified that another CACI employee had once 

questioned Plaintiff Al-Ejaili, but that “[t]here was nothing violating the 

[interrogation rules of engagement] in that particular Interrogation.”  Ex. 7 at 16.  

Subsequently, the United States also assigned pseudonyms to translators 

participating in interrogations of Plaintiffs, thus shielding their identities from the 

parties as well.  

                                                 
7 The United States’ interrogatory response only listed one pseudonymous 

interrogator as a CACI employee (“CACI Interrogator A”), listed four 
pseudonymous interrogators as soldiers, and listed two more pseudonymous 
interrogators for which the United States had not yet determined their identities.  
The United States later advised that one of the two unknown interrogators was a 
CACI employee (“CACI Interrogator G”) and that the other was a soldier.   
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The district court upheld the United States’ two assertions of the state secrets 

privilege to shield from the parties the identities of the participants in Plaintiffs’ 

interrogations, including the identities of CACI personnel participating in such 

interrogations.  Dkt. #791, 850, 886, 921.  The district court further ruled that 

CACI could depose the participants in Plaintiffs’ interrogations only by telephone 

and that their identities could be shielded from the parties.  Between June 2018 and 

February 2019, CACI took pseudonymous depositions by telephone of eleven of 

the fourteen participants in intelligence interrogations of Plaintiffs, every 

participant who the United States could locate.  The district court’s rulings 

prohibited CACI from videotaping the depositions, and prohibit CACI from calling 

any of these eyewitnesses, including CACI’s own employees, to testify at trial.   

CACI was hampered in taking these pseudonymous depositions because the 

United States’ assertion of the state secrets privilege not only shielded the 

deponents’ identities, but also shielded any background or other information that, 

by itself or in conjunction with other information, could identify the witness.  

Moreover, a third state secrets assertion upheld by the district court (Dkt. #1012) 

shielded from discovery the military-approved interrogation plan for the sole 

interrogation of Al Shimari (in which CACI Interrogator A participated).  Ex. 8 at 

¶ 19.  The district court also upheld the state secrets assertion to shield from 

discovery the portions of interrogation reports for the interrogations of Al Shimari 
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and Al-Zuba’e that contained “interrogator notes regarding the effectiveness of the 

approach used, the mood of the detainee, the overall assessment of the detainee 

during the interrogation and recommended future approaches.”  Id.; see also id. at 

¶¶ 20-21. 

Nevertheless, while none of the participants in Plaintiffs’ interrogations 

remembered these specific interrogations,8 the pseudonymous deponents all were 

able to offer “evidence regarding the specific conduct to which the plaintiffs were 

subjected.”  Al Shimari IV, 840 F.3d at 160.  Specifically, all of the pseudonymous 

deponents testified that the types of mistreatment alleged by Plaintiffs had never 

occurred in connection with any interrogation in which they participated.  Ex. 9 at 

16-20; Ex. 10 at 2-3.  With respect to “the source of any direction under which the 

acts took place,” Al Shimari IV, 840 F.3d at 160, the pseudonymous witnesses 

testified that they had not directed others to abuse detainees, that no CACI 

personnel directed or encouraged them to abuse detainees, and that they had not 

entered into any agreement with CACI personnel to abuse detainees.  Ex. 9 at 16-

20; Ex. 10 at 6-7.  The witnesses also testified that CACI personnel had no 

operational control over their performance of the interrogation mission; that 

operational control was vested solely in the U.S. Army chain of command.  Id. at 

                                                 
8 One of the pseudonymous deponents remembered his interrogation, but he 

had interrogated Plaintiff Rashid, who has since been dismissed from the case. 
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20-22.  None of these witnesses, however, may be called by CACI to testify at 

trial.  

C. CACI’s Post-Discovery Political Question Challenge 

 Because the district court’s only consideration of the political question 

doctrine had occurred before CACI was allowed any discovery from participants in 

Plaintiffs’ interrogations, CACI asserted that the political question doctrine applied 

in a post-discovery subject matter jurisdiction challenge it filed on January 3, 2019.  

Ex. 9.  CACI’s subject matter jurisdiction challenge also argued that the 

presumption against extraterritoriality barred Plaintiffs’ claims under ATS, relying 

on the extraterritoriality framework that the Supreme Court mandated two years 

after this Court decided Al Shimari III.  See RJR Nabisco v. European Community, 

136 S. Ct. 2090, 2101 (2016). 

 CACI’s political question challenge included extensive citation to the 

evidentiary record developed from depositions of the participants in Plaintiffs’ 

interrogations “regarding the specific conduct to which the plaintiffs were 

subjected and the source of any direction under which the acts took place.”  Al 

Shimari IV, 840 F.3d at 160.  This evidence, of course, was not available to CACI 

or the district court when the Court required CACI to file its Rule 12(b)(1) motion 

because the Court at that time was prohibiting CACI from commencing discovery 

from the United States to identify the participants in Plaintiffs’ interrogations. 
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 At the February 27, 2019 hearing on CACI’s dispositive motions, which 

included CACI’s subject matter jurisdiction challenge as well as a summary 

judgment motion and motion to dismiss based on the state secrets privilege, the 

district court advised that the only argument it would entertain was limited 

argument on the summary judgment motion.  2/27/19 Tr. at 4-8.  In announcing the 

district court’s ruling on CACI’s subject matter jurisdiction challenge, the district 

court did not even mention the political question doctrine.  Instead, the district 

court’s recitation of its ruling only addressed extraterritoriality.   

With respect to extraterritoriality, the district court noted that RJR Nabisco 

created a “possibly new standard,” but that the district court was “not reversing the 

Fourth Circuit.”  Id. at 5.  CACI had brought to the district court’s attention this 

Court’s decision from two days earlier in Roe v. Howard, ___ F.3d ___, 2019 WL 

903983, at *7 (4th Cir. 2019), in which this Court declined to affirm the district 

court’s reliance on Al Shimari III and applied the framework required by RJR 

Nabisco to affirm on alternative grounds.  Nevertheless, the district court recited 

the domestic connection on which it relied to assert subject matter jurisdiction, all 

of which are simply mundane actions of a domestic corporation and none of which 

involved domestic violations of international law.  2/27/19 Tr. at 5-6 (“The 

contract, for example, that gets CACI involved in this in the first place was issued 

in the United States.  We have a United States corporation.  We have United States 
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staff over there at Abu Ghraib.  We have people from CACI traveling from the 

United States to Abu Ghraib.”) (Ex. 11). 

Toward the end of the hearing, after the district court had addressed trial 

logistics, CACI pointed out that the district court had not addressed political 

question at all in announcing its decision, but also had not allowed argument on it.  

The district court responded as follows: 

No, we’ve already addressed that.  That’s the law of the 
case. 

I think I told you-all when I first got this case, you know, 
given its tortured history, I said we’re going to have lots 
of motions practice, but you should expect if you don’t 
settle this case, it’s going to go to trial.  I mean, and 
that’s what's going to happen.  It’s going to go to trial 
unless it settles, all right? 

Id. at 52-53.  Thus, while this Court ruled in Al Shimari IV, 840 F.3d at 156, that 

the district court erred by not addressing “actual” military control based on the 

facts relating to control over Plaintiffs’ specific treatment and interrogations, the 

district court’s requirement that political question be briefed and considered only 

before allowing discovery from the eyewitnesses to Plaintiffs’ interrogations made 

compliance with this Court’s remand instructions impossible. 

IV. ARGUMENT 
 

CACI indisputably has a right to bring an evidence-based political question 

challenge and to have that challenge considered by the district court.  In ordinary 
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cases, this indisputable right flows from the nature of subject matter jurisdiction, 

which can be raised at any time, must be resolved before a court reaches the merits, 

and can be made facially or based on the facts.  But this is not the ordinary case.  In 

addition to all of these generally-applicable principles, this Court specifically 

directed the district court to conduct the evidence-based evaluation CACI seeks.  

Al Shimari IV, 840 F.3d at 160.  The district court’s refusal to conduct an evidence-

based political question analysis is a judicial usurpation of power in defiance of 

this Court’s remand instructions.  Issuance of a writ of mandamus is the proper, 

and only, vehicle for enforcing compliance with this Court’s remand instructions 

and CACI’s indisputable right to an evidence-based challenge to the district court’s 

jurisdiction before proceeding to trial.        

A. The Standard for a Petition for a Writ of Mandamus 

Mandamus relief is appropriate in “exceptional circumstances amounting to 

a judicial usurpation of power or a clear abuse of discretion.”  Cheney v. U.S. Dist. 

Court for D.C., 542 U.S. 367, 380 (2004) (internal quotations and citations 

omitted).  A party seeking issuance of a writ of mandamus must demonstrate each 

of the following requirements:  

(1) he has a clear and indisputable right to the relief 
sought; (2) the responding party has a clear duty to do the 
specific act requested; (3) the act requested is an official 
act or duty; (4) there are no other adequate means to 
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obtain the relief he desires; and (5) the issuance of the 
writ will effect right and justice in the circumstances. 

In re Braxton, 258 F.3d 250, 261 (4th Cir. 2001).  CACI satisfies all of these 

requirements and a writ of mandamus should issue. 

B. CACI Has a Clear and Indisputable Right to Having Its Evidence-
Based Political Question Challenge Considered By the District 
Court 

A district court in this Circuit must “implement both the letter and the spirit” 

of this Court’s directives.  Id. at 67.  “[T]he mandate of a higher court is 

‘controlling as to matters within its compass.’”  United States v. Bell, 5 F.3d 64, 66 

(4th Cir. 1993) (quoting Sprague v. Ticonic Nat’l Bank, 307 U.S. 161, 168 (1939)).  

“The mandate rule governs what issues the lower court is permitted to consider on 

remand – it is bound to carry out the mandate of the higher court, but may not 

reconsider issues the mandate laid to rest.  United States v. Susi, 674 F.3d 278, 283 

(4th Cir. 2012); Doe v. Chao, 511 F.3d 461, 464-65 (4th Cir. 2007) (the mandate 

must be “scrupulously and fully carried out”). 

As the Supreme Court has observed: 

When a lower federal court refuses to give effect to, or 
misconstrues [a reviewing court’s] mandate, its action 
may be controlled by [the reviewing] court, either upon a 
new appeal or by writ of mandamus. . . . It is well 
understood that [a reviewing] court has power to do all 
that is necessary to give effect to its judgments.”   
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Baltimore & Ohio R. Co. v. United States, 279 U.S. 781, 785 (1929); see also 

United States v. Haley, 371 U.S. 18, 83 (1962).   

Mandamus relief is available “if the lower court does not proceed to execute 

the mandate, or disobeys and mistakes its meaning.”  Vendo Co. v. Lektro-Vend 

Corp., 434 U.S. 425, 427 (1978) (internal quotations omitted); see also, e.g., 

Bucolo v. Adkins, 424 U.S. 641, 643-44 (1976); United States v. U.S. Dist. Ct. for 

S. Dist. of N.Y., 334 U.S. 258, 263-64 (1948) (“It was held that mandamus was the 

proper remedy to enforce compliance with the mandate.”); In re Conde Vidal, 818 

F.3d 765, 767 (1st Cir. 2016); Pit River Tribe v. U.S. Forest Serv., 615 F.3d 1069, 

1078-1085 (9th Cir. 2010) (“[W]hen a lower court obstructs the mandate of an 

appellate court, mandamus is the appropriate remedy . . . .” (quoting Vizcaino v. 

U.S. Dist. Ct., 173 F.3d 713, 718-19 (9th Cir. 1999))); In re MidAmerican Energy 

Co., 286 F.3d 483, 486, 488 (8th Cir. 2002) (“A federal court's power to utilize 

mandamus to enforce its prior mandate is firmly established.”); Lindland v. U.S. 

Wrestling Ass’n, Inc., 228 F.3d 782, 783 (7th Cir. 2000); In re FCC, 217 F.3d 125 

(2d Cir. 2000); In re Chambers Dev. Co., Inc., 148 F.3d 214 (3d Cir. 1998). 

That the district court’s actions are not in compliance with this Court’s 

remand instructions is not reasonably debatable.  The Court’s decision in Al 

Shimari IV concluded by “vacat[ing] the district court’s judgment, and remand[ing] 

this case for further proceedings consistent with the principles and instructions 
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stated in this opinion.”  Al Shimari IV, 840 F.3d at 162; see also id. at 151 (“We 

remand the case for the district court to re-examine its subject matter jurisdiction 

under the political question doctrine in accordance with the above holdings.”).  The 

“principles and instructions” stated in the Court’s opinion clearly directed the 

district court to conduct an evidence-based reevaluation of the political question 

issue:  

This “discriminating analysis” will require the district 
court to examine the evidence regarding the specific 
conduct to which the plaintiffs were subjected and the 
source of any direction under which the acts took place. 

Id. at 160.  This, the district court clearly did not do.   

On remand, the district court barred CACI from taking any discovery from 

the United States, which had exclusive possession of information regarding 

Plaintiffs’ treatment.  Instead, the only discovery the district court permitted were 

depositions of Plaintiffs.  While CACI labored under this prohibition on discovery 

from the United States, the district court directed CACI to file its political question 

challenge, which the district court denied.  In denying that challenge, the district 

court noted that the lack of discovery from the United States meant that “it’s 

premature to be talking about dismissing a political question case” because the 

district court ha[dn’t] finished the job for the Fourth Circuit.”  Ex. 2 at 9-11.   

Once CACI did obtain discovery from the participants in Plaintiffs’ 

interrogations, degraded as it was by the United States’ assertion of the state 
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secrets privilege, it filed the evidence-based political question challenge that this 

Court dictated, and the district court openly refused to consider it, stating that its 

pre-discovery denial (which the district court had recognized was premature) was 

“law of the case.”  Ex. 11 at 52-53.  By essentially forcing CACI to file a pre-

discovery political question challenge, and then using that to justify denying CACI 

an evidentiary challenge to jurisdiction, the district court defied this Court’s clear 

mandate. 

The district court’s actions not only defy this Court’s remand instructions, 

but are incompatible with virtually every principle applicable to subject matter 

jurisdiction.  The political question doctrine implicates a court’s subject matter 

jurisdiction.  Al Shimari IV, 840 F.3d at 151.  It is black-letter law that a party may 

challenge subject matter jurisdiction at any time,9 but the district court’s actions 

limit CACI to a pre-discovery challenge only.  Moreover, by refusing to consider a 

post-discovery political question challenge, the district court effectively prohibited 

a fact-based challenge to jurisdiction when the law is clear that challenges to 

subject matter jurisdiction can be brought facially or based on evidence.  In re 

KBR, Inc., Burn Pit Litig., 744 F.3d 326, 333 (4th Cir. 2014) (“Burn Pit”); 

Williams v. United States, 50 F.3d 299, 304 (4th Cir. 1995).  Finally, by directing 

                                                 
9 Fed. R. Civ. P. 12(h)(3); Arbaugh v. Y & H Corp., 546 U.S. 500, 506 

(2006); United States v. Beasley, 495 F.3d 142, 147 (4th Cir. 2007) 

USCA4 Appeal: 19-1238      Doc: 2-1            Filed: 03/04/2019      Pg: 23 of 30 Total Pages:(23 of 213)



 - 23 -  

this case to trial without even considering CACI’s evidence-based political 

question challenge, the district court has acted inconsistent with the rule that 

jurisdiction be established before proceeding to the merits, a rule that is “inflexible 

and without exception.”  Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94-

95 (1998); Di Biase v. SPX Corp., 872 F.3d 224, 232 (4th Cir. 2017) (a court may 

not “assume subject matter jurisdiction merely to reach a less thorny issue”).   

Indeed, while the district court has failed to give effect to this Court’s 

explicit remand instructions, it has acknowledged being guided by its perception 

that this Court’s unwritten message was to resolve this case without further 

involvement by this Court.  Early on after remand, the district court suggested that 

CACI consider settlement because this Court “may or may not be sending a certain 

amount of signal,” and added that “there aren’t going to be any more interlocutory 

interruptions.”  2/9/17 Tr. at 8, 12 (Ex. 5).  Finally, in refusing to entertain CACI’s 

evidence-based political question challenge, the district court acknowledged that 

its intent from the moment of remand in 2016 was to send the case to trial if it did 

not settle: 

I think I told you-all when I first got this case, you know, 
given its tortured history, I said we’re going to have lots 
of motions practice, but you should expect if you don’t 
settle this case, it’s going to go to trial.  I mean, and 
that’s what's going to happen.  It’s going to go to trial 
unless it settles, all right? 

USCA4 Appeal: 19-1238      Doc: 2-1            Filed: 03/04/2019      Pg: 24 of 30 Total Pages:(24 of 213)



 - 24 -  

2/27/19 Tr. at 52-53 (Ex. 11).10 

 The district court’s treatment of motions practice as a mere speed bump on 

the road to trial is exemplified by its treatment of CACI’s dispositive motions.  As 

described above, the district court simply refused to consider a post-discovery 

political question challenge.  With respect to extraterritoriality, the district court 

allowed no argument and relied on mundane domestic actions by CACI as 

supporting ATS jurisdiction, an analytical framework rejected by the Supreme 

Court in RJR Nabisco, 136 S. Ct. at 2101, and by this Court’s decision two days 

earlier in Roe v. Howard, ___ F.3d ___, 2019 WL908983, at *7.  Indeed, ‘the case 

is going to trial no matter what’ approach was further reflected in the district 

court’s treatment of preemption.  In Saleh v. Titan Corp., 580 F.3d 1, 16-17 (D.C. 

Cir. 2009), the D.C. Circuit held that ATS claims against CACI arising from the 

same nucleus of operative facts as those here were preempted.  This Court has 

                                                 
10 See Roy Stone Transfer Corp. v. Budd Co., 796 F.2d 720, 722 n.4 (4th Cir. 

1986) (“The district court had no jurisdiction to force a party to settle and 
conversely could not penalize a party for refusing to do so.”); see also Dawson v. 
United States, 68 F.3d 886, 897 (5th Cir. 1995) (settlement “achieved through 
coercion . . . cannot be tolerated”); In re NLO, Inc., 5 F.3d 154, 158 (6th Cir. 1993) 
(“Although judges should encourage and aid early settlement, however, they 
should not attempt to coerce that settlement.”); In re Ashcroft, 888 F.2d 546, 547 
(8th Cir. 1989) (“The law does not countenance attempts by courts to coerce 
settlements.”);  G. Heileman Brewing Co., Inc. v. Joseph Oat Corp., 871 F.2d 648, 
653 (7th Cir. 1989) (“At the outset, it is important to note that a district court 
cannot coerce settlement.”); Kothe v. Smith, 771 F.2d 667, 669 (2d Cir.1985). 
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expressly adopted the Saleh preemption test.  Burn Pit, 744 F.3d at 351 (“Due to 

the closer fit between the Saleh test and the interest at play in this case, we adopt 

the Saleh test here.”).  The district court neither allowed argument on CACI’s 

preemption argument nor mentioned it.  The district court’s order disposes of 

CACI’s summary judgment motion “[f]or the reasons stated in open court.”  Ex. 1.  

But the district court gave no reasons for its sub silentio ruling, leaving its rejection 

of the rule and/or result in Saleh unexplained.   

 The district court had a clear obligation to conduct the justiciability analysis 

set forth in this Court’s remand instructions.  The district court did not conduct that 

analysis.  Issuance of a writ of mandamus is the proper vehicle for enforcing the 

mandate of this Court. 

C. The District Court Has a Clear Duty to Vacate Its Order Refusing 
to Consider CACI’s Political Question Challenge and the Relief 
Sought Involves an Official Act or Duty     

The second and third requirements for issuance of a writ of mandamus are 

not seriously in dispute.  The requested relief – vacatur of the district court’s order 

refusing to consider CACI’s evidence-based political question challenge – is an 

official act of the district court for a case pending before it, and is based on the 

express instructions provided to the district court in Al Shimari IV, 840 F.3d at 160. 
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D. There Are No Other Adequate Means to Obtain the Relief CACI 
Seeks   

CACI has no other way to obtain compliance with this Court’s remand 

instructions other than to petition for a writ of mandamus.  The reply memorandum 

CACI filed in support of its political question challenge quoted this Court’s 

remand instructions explained in great detail that the pre-discovery political 

question challenge that the district court required CACI to file in 2017 was not the 

evidence-based justiciability inquiry that this Court required.  Dkt. #1119 at 2, 11-

13.  The district court not only was unmoved, but advised that it had decided as 

early as the first post-remand hearing in 2016, that “we’re going to have lots of 

motions practice, but you should expect if you don’t settle this case, it’s going to 

go to trial.”  2/27/19 Tr. at 52-53 (Ex. 11).  

Appellate courts regularly issue writs of mandamus when a district court is 

not complying with remand instructions because relief from such action is not 

remediable through a regular appeal.  See Section IV.B (citing cases).  This is 

particularly true where, as here, the district court’s failure to comply with remand 

instructions involves a mandate from this Court to conduct an inquiry bearing on 

whether the district court even has subject matter jurisdiction.  Al Shimari IV, 840 

F.3d at 151.  It is an “inflexible” principle of law that a district court cannot turn to 

the merits of a case without first determining whether it has subject matter 

jurisdiction.  Steel Co., 523 U.S. at 94-95.  While the district court might have 

USCA4 Appeal: 19-1238      Doc: 2-1            Filed: 03/04/2019      Pg: 27 of 30 Total Pages:(27 of 213)



 - 27 -  

concluded that its pre-discovery political question decision resolved the issue, the 

district court’s ruling did not address subject matter jurisdiction in the way this 

Court determined it must be analyzed.  Accordingly, without the mandamus relief 

regularly provided when district courts have deviated from remand instructions, 

this case will proceed to trial on April 23, 2019, and the merits will be resolved, 

before subject matter jurisdiction is determined in the way this Court found 

necessary.     

E. Issuance of the Writ Will Effect Right and Justice in the 
Circumstances  

Issuance of the writ serves the interests of justice in this case.  All CACI 

seeks is the subject matter jurisdiction assessment that this Court specifically 

directed.  CACI was a participant at sufferance in the pre-discovery political 

question determination, as the district court sequenced events in a way that 

required briefing of political question before any of the discovery necessitated by 

this Court’s remand instructions had occurred.  Having acknowledged that it would 

be “premature” to grant a political question dismissal at that stage because the 

district court “ha[dn’t] finished the job for the Fourth Circuit” (Ex. 2 at 9-11), it is 

entirely unjust to CACI to treat that premature assessment of justiciability as the 

final word on the subject.  Therefore, justice requires issuance of a writ of 
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mandamus so that CACI can be heard on the political question challenge dictated 

by this Court’s mandate.     

V. CONCLUSION 

 For all of these reasons, the Court should issue a writ of mandamus directing 

the district court to vacate its order refusing to consider CACI’s political question 

challenge, to conduct the evidence-based justiciability analysis directed by this 

Court, and to make specific findings of fact based on the evidentiary record in 

support of the district court’s ruling. 

Respectfully submitted,  

/s/   John F. O’Connor   
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(202) 429-3000 – telephone   wdolan@dolanlaw.net 
(202) 429-3902 – facsimile 
joconnor@steptoe.com 
lbailey@steptoe.com 
mbfox@steptoe.com 

 
Counsel for Petitioner 

 
 

 

USCA4 Appeal: 19-1238      Doc: 2-1            Filed: 03/04/2019      Pg: 29 of 30 Total Pages:(29 of 213)



   

CERTIFICATE OF SERVICE 
 

 I certify that a copy of the foregoing was served this 4th day of March, 2019, 

in the manner indicated below, on the following: 

The Honorable Leonie M. Brinkema (by hand delivery) 
United States District Judge 
United States District Court 

      for the Eastern District of Virginia 
   401 Courthouse Square 
   Alexandria, Virginia  22314 
 
   John Kenneth Zwerling (by email and U.S. Mail) 
   The Law Offices of John Kenneth Zwerling, P.C. 
   114 North Alfred Street 
   Alexandria, Virginia 22314 
   jz@zwerling.com  
 
   Lauren A. Wetzler (by email and U.S. Mail) 
   United States Attorney Office 
   2100 Jamieson Avenue 
   Alexandria, Virginia 22314 
   lauren.wetzler@usdoj.gov 
   
   
            /s/   John F. O’Connor 
            ________________________________ 
            John F. O’Connor 
 

USCA4 Appeal: 19-1238      Doc: 2-1            Filed: 03/04/2019      Pg: 30 of 30 Total Pages:(30 of 213)



   

   
   
   

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

_______________________________ 
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 1. I am a partner in the law firm of Steptoe & Johnson LLP.  I am one of 

the counsel for Petitioner CACI Premier Technology, Inc. (“CACI”) in connection 

with the Petition for Writ of Mandamus filed by CACI on March 4, 2019 regarding 

the district court’s justiciability rulings in Al Shimari v. CACI Premier Technology, 

Inc., No. 1:08-cv-827 (E.D. Va.).   

 2. Attached hereto are true copies of the following exhibits, all of which 

were filed in the district court or are transcripts of hearings in the district court: 
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1 Order of February 27, 2019 

2 Excerpts from the hearing transcript of September 
22, 2017 

3 Excerpts from the hearing transcript of December 
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Exhibit No. Description 
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5 Excerpts from the hearing transcript of February 9, 
2017 

6 Excerpts from the hearing transcript of April 28, 
2017 

7 United States Response to CACI’s First Set of 
Interrogatories (public version) 

8 Declaration of Secretary of Defense James Mattis 
dated November 9, 2018 

9 CACI’s Memorandum in Support of Its 
Suggestion of Lack of Subject Matter Jurisdiction 
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10 CACI’s Supplemental Memorandum Regarding 
Dispositive Motions (Public Version) originally 
filed on February 13, 2019 but filed in lesser 
redacted form on March 4, 2019 as re result of 
narrowed confidentiality designations by the 
United States 

11 Hearing transcript of February 27, 2019 
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